


































 

 

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH, CENTRAL DIVISION 

 

SALT LAKE CITY WEEKLY, et al.,  

 

                       Plaintiffs, 

 

vs. 

 

CAPT. KIM CHESHIRE, et al., 

 

                        Defendants. 

 

Case No. 1:05CV032 TS 

 

ORDER STRIKING HEARING  

 

The Honorable Judge Ted Stewart 

 

Magistrate Judge Brooke C. Wells 

 

In light of the recently filed Motion to Compel and Motion for Protective Order, the court 

hereby STRIKES the hearing scheduled for August 16, 2006.  All pending motions before this 

court
1
 will be heard on September 28, 2006 at 10:00 a.m. following briefing by the parties. 

IT IS SO ORDERED.  

 DATED this 15th day of August, 2006. 

 

 

  

Brooke C. Wells 

United States Magistrate Judge 

                                                 
1 Before this court are motion numbers 17, 28, 40, 42, 44, and 46.  Judge Stewart or Judge Campbell will decide the 

motion to consolidate. 





















IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

NORTHERN DIVISION

AVOCET MEDICAL IMAGING INC., a
Utah corporation,

                                          Plaintiff, ORDER AND MEMORANDUM DECISION

vs.

ALTIUS HEALTH PLANS, INC., a Utah
corporation,

Case No. 1:06 CV 41

                                          Defendant.

Plaintiff Avocet Medical Imaging Inc. filed this lawsuit in the Box Elder County Justice

Court, Small Claims Department, seeking payment for medical imaging services it provided to

two individuals that are beneficiaries under health plans administered by Defendant Altius Health

Plans, Inc.  About one month after the suit was filed, Altius filed a Notice of Removal claiming

that jurisdiction in this court was proper because Avocet’s claims are preempted by the

Employment Retirement Income Security Act of 1974 (“ERISA”), 29 U.S.C. §§ 1001-1461.

Avocet has filed a motion to remand this matter to the state court, arguing that ERISA

preemption is only applicable when plan participants or their beneficiaries seek to recover or

rectify a wrongful denial of benefits.  According to Avocet, it is neither a plan participant nor a

beneficiary of a plan participant, but rather is a “physician-hospital health care provider.” 

(Memo. of Auth., Mot. to Remand 3 (dkt. #6).)  Avocet’s argument is unavailing and its motion

to remand must be denied.
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Analysis

The United States Code provides that the federal district courts “have original jurisdiction

of all civil actions arising under the Constitution, laws, or treaties of the United States.”   28

U.S.C. § 1331.  The United States Code also allows actions originally filed in state court to be

removed to a federal court, “[w]henever a separate and independent claim or cause of action

within the jurisdiction conferred by section 1331 of this title is joined with one or more otherwise

non-removable claims or causes of action . . . .” Id. § 1441(c).  In such a circumstance, “the

entire case may be removed.”  Id.

Arguing in support of removal of this case, Altius asserts that this court has original

jurisdiction over Avocet’s attempt to recover payment for the medical imaging services provided

to an individual whose initials are L.M.  The parties agree that L.M. was enrolled in a benefits

plan governed by ERISA.  (See Memo. of Auth., Mot. to Remand 4-5 (dkt. #6); Def.’s Memo. of

Points and Auths. in Opp’n to Plf.’s Mot. to Remand 5 (dkt. #8).)  It is also beyond dispute that

ERISA allows a plan participant to bring suit “to recover benefits due to him under the terms of

his plan, to enforce his rights under the terms of the plan, or to clarify his right to future benefits

under the terms of the plan.”  29 U.S.C. 1132(a)(1)(B).  ERISA expressly supercedes state law

causes of action and requires a plan participant pursuing relief to file the action in federal court. 

See id. § 1144.  The preemptive effect of ERISA is “expansive” and is “intended to ensure that

employee benefit plan regulation [is] ‘exclusively a federal concern.’” Aetna Health Inc. v.

Davila, 542 U.S. 200, 207 (2004) (quoting Alessi v. Raybestos-Manhattan, Inc., 451 U.S. 504,

523 (1981)).

A review of the Avocet’s complaint reveals that this is an action to recover benefits due

under the terms of L.M.’s ERISA-governed plan.  (See Small Claims Aff. & Order 3, attached as
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Ex. 1 to Notice of Removal (dkt. #1) (L.M. “was provided MRI service on July 17th 2005.  The

claim for $1,397 was filed with Altius on January 5th 2006 and was wrongfully and in bad faith

denied on February 1st, 2006.”).)  The fact that Avocet is pursuing this suit as an assignee of

L.M. does not alter the fundamental nature of the claim.  In fact, such assignments are routine

and desirable because “they allow health care providers to serve patients without first screening

for solvency, and save patients from paying potentially crippling medical bills while awaiting

reimbursement.”  Simon v. Cyrus Amax Minerals Health Care Plan, 107 F. Supp, 2d 1263, 1265

(D. Colo. 2000). 

Avocet’s contention that Aetna somehow categorically excludes health care providers

from ERISA’s preclusive effects has no merit.  In fact, Aetna involved suits brought by

individual plan participants and, as a result, there was no need for the Court to consider whether

ERISA’s preemption provision extended to claims brought by an assignee of a plan participant’s

claims.  Accordingly, Avocet’s reliance on Aetna is misplaced.

Avocet, as an assignee, seeks to enforce the terms of an ERISA-governed benefits plan. 

Because this court has original jurisdiction over that claim, this case was properly removed from

state court.  Accordingly, Plaintiff’s Motion to Remand, and Assess Costs and Fees is DENIED. 

SO ORDERED this 14th day of August, 2006.

BY THE COURT:

TENA CAMPBELL
United States District Judge





IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

NORTHERN DIVISION

THE PROCTER & GAMBLE

COMPANY and THE PROCTER &

GAMBLE DISTRIBUTING COMPANY,

Plaintiffs,

vs.

RANDY L. HAUGEN, et al.,

Defendants.

ORDER GRANTING JOINT MOTION

FOR EXTENSION OF TIME TO FILE

REBUTTAL EXPERT REPORTS

Case No. 1:95-cv-00094-TS-PMW

Judge Ted Stewart

Magistrate Judge Paul M. Warner

This matter was referred to Magistrate Judge Paul M. Warner by District Judge Ted

Stewart pursuant to 28 U.S.C. § 636(b)(1)(A).  Before the court is the parties’ joint motion for an

extension of time for The Procter & Gamble Company and The Procter & Gamble Distributing

Company (“Plaintiffs”) to file their rebuttal expert reports.  Based upon the stipulation of the

parties and good cause appearing therefor, the motion is GRANTED.  Plaintiffs shall have up to

and including August 28, 2006, to file their rebuttal expert reports.

DATED this 15th day of August, 2006.

BY THE COURT:

                                                                             

PAUL M. WARNER

United States Magistrate Judge













IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

LEONARD G. MILLER, 

                                          Plaintiff, AMENDED ORDER & MEMORANDUM
DECISION

vs.

CITY OF TOOELE, et al. Case No. 2:03-CV-397 TC

                                          Defendants.

Plaintiff Leonard G. Miller filed this action under 42 U.S.C. § 1983 against Defendants

City of Tooele, Tooele City Police Department, Sargent Roger C. Niesporek, Detective Todd M.

Hewitt, and Lieutenant Craig Wexels.  Mr. Miller, who was arrested, charged, and ultimately

convicted in state court of conspiracy to distribute a controlled substance, claims that he suffered

multiple violations of his constitutional rights during the course of the criminal investigation and

the subsequent prosecution.  Additionally, Mr. Miller alleges that Sargent Niesporek and

Detective Hewitt engaged in a conspiracy to deprive him of his civil rights under 42 U.S.C. §

1985(2).   Mr. Miller also asserts a state law claim against Sargent Niesporek and Detective

Hewitt for intentional infliction of emotional distress.

In an order dated July 27, 2005, the court addressed the majority of Mr. Miller’s claims. 

Intervening authority from the United States Supreme Court, as well as the submission of

additional motions related to Mr. Miller’s underlying claims, cause the court to now issue this

Amended Order & Memorandum Decision.  For the reasons set forth more fully below, the court



The factual background of this case is set forth at length in the written submissions of the1

parties.  The court will repeat only those facts necessary to explain its decision.
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grants Defendants summary judgment on all claims raised by Mr. Miller with one exception. 

Defendants are not entitled to summary judgment on Mr. Miller’s claim that his Fourth

Amendment rights were violated when law enforcement searched his home after completing a

protective sweep, but before the arrival of a search warrant.

ANALYSIS1

Legal Standards

Summary Judgment

Federal Rule of Civil Procedure 56 permits the entry of summary judgment “if the

pleadings, depositions, answers to interrogatories, and admissions on file, together with the

affidavits, if any, show that there is no genuine issue as to any material fact and that the moving

party is entitled to judgment as a matter of law.’”  Fed. R. Civ. P. 56(c);  see Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 250-51 (1986); Adler v. Wal-Mart Stores, Inc., 144 F.3d 664, 670

(10th Cir. 1998).  The court must “examine the factual record and reasonable inferences

therefrom in the light most favorable to the party opposing summary judgment.”  Applied

Genetics Int’l, Inc. v. First Affiliated Sec., Inc., 912 F.2d 1238, 1241 (10th Cir. 1990). 

Qualified Immunity

The qualified immunity doctrine “protects public officials performing discretionary

functions unless their conduct violates ‘clearly established statutory or constitutional rights of

which a reasonable person would have known.’”  Johnson v. Martin, 195 F.3d 1208, 1216 (10th

Cir. 1999) (internal citations omitted).  When a claim of qualified immunity is raised in the

context of a motion for summary judgment, the court, viewing the evidence in a light most
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favorable to the nonmoving party, must first determine whether the plaintiff has sufficiently

asserted the violation of a constitutional right.  Mimics, Inc. v. Village of Angel Fire, 394 F.3d

836, 841 (10th Cir. 2005).  Then, if the plaintiff has done so, the court must determine whether

the asserted right was clearly established at the time the defendant acted.  Id. at 841-42.   

“When evaluating a qualified immunity defense, after identifying the constitutional right

allegedly violated, courts must determine whether the conduct was objectively reasonable in light

of clearly established law at the time it took place.”  Pierce v. Gilchrist, 359 F.3d 1279, 1297

(10th Cir. 2004) (emphasis added).  “Requiring the law to be clearly established provides

defendants with ‘fair warning’ that their conduct is unconstitutional.”  Mimics, 394 F.3d at 842

(quoting Hope v. Pelzer, 536 U.S. 730, 739-40 (2002)).  “The law is clearly established when a

Supreme Court or Tenth Circuit decision is on point, or if the clearly established weight of

authority from other courts shows that the right must be as plaintiff maintains.”  Roska v.

Peterson, 328 F.3d 1230, 1248 (10th Cir. 2003).  To determine whether a constitutional right is

clearly established, the Supreme Court recently noted, “its contours must be sufficiently clear

that a reasonable official would understand that what he is doing violates that right.  This is not

to say that an official action is protected by qualified immunity unless the very action in question

has been held unlawful, but it is to say that in light of pre-existing law, the unlawfulness must be

apparent.”  Hope, 536 U.S. at 739 (emphasis added).  Put another way, the inquiry is “whether

the law put officials on fair notice that the described conduct was unconstitutional.”  Pierce, 359

F.3d at 1298 (emphasis added).

Importantly, the qualified immunity standard “gives ample room for mistaken judgments”

by protecting “all but the plainly incompetent or those who knowingly violate the law.”  Malley

v. Briggs, 475 U.S. 335, 341, 343 (1986) (citing Harlow v. Fitzgerald, 475 U.S. 800 (1982)).  A



4

showing of negligence, even if it is gross negligence, is not sufficient to establish liability under

42 U.S.C. § 1983.  Johnson, 195 F.3d at 1219.  

Even on summary judgment, Mr. Miller bears the burden of establishing that the

Defendants violated a constitutional right.  See Jantz v. Muci, 976 F.2d 623, 627 (10th Cir. 1992)

(“A defendant government official need only raise the qualified immunity defense to shift the

summary judgment burden to the plaintiff.”). 

Fourth Amendment: Search and Seizure

Mr. Miller asserts that Detective Hewitt and Sargent Niesporek violated his Fourth

Amendment rights based on two distinct actions: (1) the officers’ initial entry into his residence

after Mr. Miller discovered the presence of a police informant, and (2) the officers’ re-entry into

and occupation of Mr. Miller’s residence while the officers awaited the arrival of a search

warrant.  Mr. Miller also alleges that officers impermissibly conducted a search of his premises--

following a protective sweep--while waiting for the arrival of the search warrant. 

1.  Initial Entry Into Mr. Miller’s Home

Sargent Niesporek and Detective Hewitt used Kevin Reeder as an informant to arrange a

purchase of illegal narcotics from Mr. Miller.  After arranging the sale by telephone, the officers

drove Mr. Reeder to Mr. Miller’s residence and sent him in with $30.00 of police money to

complete the transaction.  Mr. Reeder wore a wire allowing the officers to monitor and record the

transaction as it occurred.  Detective Hewitt and Sargent Niesporek remained in their car near

Mr. Miller’s residence to monitor the transaction. 

While listening to the conversation between Mr. Miller and Mr. Reeder, the officers heard

a woman’s voice.  The woman was later identified as Misty Woods.  After hearing Ms. Woods’s

voice, the officers saw a woman walk past their car.  They then heard Ms. Woods tell Mr. Miller
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that Sargent Niesporek was sitting in a car nearby.  The officers left the area and parked in a new

location slightly farther from Mr. Miller’s residence. 

From their new location the officers heard Mr. Miller accuse Mr. Reeder of being an

informant.  Mr. Miller instructed Mr. Reeder to open his jacket so that Mr. Miller could see if

Mr. Reeder was wearing a wire.  Mr. Reeder refused.  The officers heard Mr. Miller, who

discovered the wire despite Mr. Reeder’s refusal to cooperate, order Mr. Reeder out of his

residence.  Mr. Reeder refused to leave.  The officers then drove back to Mr. Miller’s residence.  

 When they arrived, Detective Hewitt and Sargent Niesporek arrested Mr. Miller, who

was on the porch at the time.  The officers entered Mr. Miller’s home without a warrant or

consent and conducted a protective sweep.  They located Mr. Reeder and Ms. Woods and placed

them in handcuffs.  Mr. Miller was later brought inside the residence and the three individuals

were detained in the front room.

Mr. Miller argues that his Fourth Amendment rights were violated by the officers’ entry

into his home.  Citing Kirk v. Louisiana, 536 U.S. 635, 638 (2002), Detective Hewitt and Sargent

Niesporek have responded that their warrantless entry into Mr. Miller’s home was justified by

exigent circumstances.  According to Detective Hewitt and Sargent Niesporek,  Mr. Miller’s

discovery that Mr. Reeder was working with the police caused them to fear for Mr. Reeder’s

safety and justified their entry into Mr. Miller’s home.  The officers maintain that they entered

Mr. Miller’s home to perform a protective sweep because they knew Mr. Reeder was inside and

because they suspected Ms. Woods was also present.  

The court agrees that the officers’ need to assure the safety of Mr. Reeder and to protect

themselves from occupants (known and unknown)of Mr. Miller’s residence constituted exigent

circumstances that justified their entrance into Mr. Miller’s residence.  Mr. Miller correctly
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points out that the police may not create exigent circumstances to allow the warrantless entry into

a person’s home. See United States v. Flowers, 336 F.3d 1222, 1230 (10th Cir. 2003).  But there

is no evidence to demonstrate that the exigency present in this case was, in fact, created by

Detective Hewitt and Sargent Niesporek.  Mr. Miller asserts that the officers directed  Mr.

Reeder to refuse to leave the residence in order to create an exigency and justify the entrance into

Mr. Miller’s residence.  But there is simply no evidence in the record to support this theory. 

Accordingly, Sargent Niesporek and Detective Hewitt are entitled to qualified immunity on the

issue of the initial entry into Mr. Miller’s residence.

2.  Re-entry Into Mr. Miller’s Home After Arrest 

Mr. Miller, Mr. Reeder, and Ms. Woods were detained while the officers waited for a

warrant to search Mr. Miller’s home.  After arresting Mr. Miller, the officers took him back

inside his home, where he joined Mr. Reeder and Ms. Woods, but Mr. Miller “did not give the

officers permission or consent at any time for them to enter my home.”  (Affidavit of Leonard G.

Miller (“Miller Aff.”) ¶ 4, attached as Ex. 1 to Plf.’s Memo. Opp’n. Mot. Summ. J. (dkt. #32).)  

In his deposition, Detective Hewitt explained that Mr. Miller and Ms. Woods were

detained inside the residence to “maintain the integrity of that house so that we could say nobody

else had entered or exited the house.”  (Deposition of Todd Hewitt, Nov. 7, 2005, 55:25-56:3,

attached as Ex. 7 to Plf.’s Resp. in Opp’n to Mot. for Summ. J. (dkt. #96).)  When asked if the

officers considered detaining Mr. Miller and Ms. Woods outside the residence until a search

warrant arrived, Detective Hewitt responded: “Originally that had been discussed, I believe, but

it was raining.  It was pouring.  We didn’t want to stick them outside of the house.  They were

more comfortable in their home.  It was heated, [had] places for them to sit, things of that

nature.”  (Id. at 56:9-13.)
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Mr. Miller, in his affidavit, states that while being detained in his home: “I watched

Defendants search my home and touch my personal property without my consent and before any

search warrant was issued or presented to me.”  (Miller Aff. ¶ 6.)  Mr. Miller further states: “Det.

Hewitt left my home with Kevin Reeder.  Sgt. Niesporek produced a plate and a straw making

some reference to meth.  I told him it was sodium or salt from which I had been eating french

fries.  Sgt. Niesporek was handling the plate and straw long before he had a warrant.”  (Id. at ¶

13.)  During his deposition, Mr. Miller elaborated:

[I saw Sargent] Niesporek bringing items out of my bedroom such as a plate and
straw, moving ceramic figurines, looking under them, kind of looking at them,
looking behind things, lifting up the skirting on my couch, looking under my
couch, moving cushions around on my couch, kind of picking them up and
looking under the cushions.

(Deposition of Leonard Miller, Sept. 29, 2005, 45:8-14, attached as Ex. 2 to Defs.’ Memo. in

Supp. of Mot. to Dismiss, or for Summ. J. (dkt. #83).) 

Mr. Miller argues that the officers’ re-entry into his home after he had been arrested and

the search conducted by officers after the protective sweep but before the arrival of the search

warrant violated his Fourth Amendment rights.  Defendants respond that even if the re-entry and

alleged search were improper under the Fourth Amendment, the voluntary suppression during the

criminal proceedings of evidence obtained during the detention and search suffices to purge all

impropriety.  The court disagrees.  While suppression of the evidence could bear on the question

of damages, it does not affect the analysis of whether the officers violated Mr. Miller’s Fourth

Amendment rights.

Turning first to the question of the re-entry into Mr. Miller’s residence.  Ample case law

supports the proposition that officers can remain inside a residence while waiting for a search

warrant.  See Segura v. United States, 468 U.S. 796, 798 (1984) (no Fourth Amendment
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violation when officers entered premises with probable cause and the “preserve[d] the status quo

[for nineteen hours] while others, in good faith, [were] in the process of obtaining a

warrant.”); United States v. Martinez, No. 05-00087-CR-3-RV-001, 2006 WL 2034648, at *3

(11th Cir. July 21, 2006) (“The officers entered the residence, made sure that no one was hiding

who could have destroyed any evidence, and watched the residents until a search warrant arrived. 

Seizure of a residence to prevent the destruction of evidence while waiting for a warrant does not

constitute an illegal search under the Fourth Amendment.”); United States v. Amburn, 412 F.3d

909, 913 (8th Cir. 2005) (no constitutional violation claimed when officers, “[d]ue to cold

weather, . . . decided to wait inside the house” for a warrant to arrive); United States v. Fortgang,

77 Fed. Appx. 37, 38 (2nd Cir. 2003) (“Fortgang also challenges the suppression ruling, arguing

that when law enforcement officials entered his house . . . they violated the Fourth Amendment

by waiting inside with the occupants of the house, until a search warrant was obtained several

hours later.  We disagree.”); United States v. Ruiz-Estrada, 312 F.3d 398, 404 (8th Cir. 2002)

(“The district court’s finding that the officers acted reasonably in securing the apartment while

awaiting a search warrant was not clearly erroneous. . . . Officers secured the apartment to

prevent the destruction of a suspected narcotics supply.  The act of securing the apartment while

awaiting a search warrant comports with the Fourth Amendment.” (citing United States v. Roby,

122 F.3d 1120, 1125 (8th Cir. 1997) (no Fourth Amendment violation when officers secured a

hotel room until obtaining a search warrant)); United States v. Taylor, 248 F.3d 506, 513 (6th

Cir. 2001) (“Once an officer has probable cause to believe contraband is present, he must obtain

a search warrant before he can proceed to search the premises.  However, the Supreme Court has

held that because evidence may be removed or destroyed before a warrant can be obtained, an

officer does not violate the Fourth Amendment by securing the area to be searched and waiting
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until a warrant is obtained.” (citing Sequra v. United States, 468 U.S. 796, 810 (1984)) (internal

citation omitted)).  Here, the officers suspected Mr. Miller of distributing controlled substances. 

It was constitutionally permissible for the officers to remain on the premises and maintain the

status quo while waiting for a search warrant to issue.

There is, however, a critical difference between securing and searching.  As noted in

Taylor, absent exigent circumstances, a search warrant is required before officers are allowed to

search secured premises.  248 F.3d at 513.  In this case, Defendants do not deny Mr. Miller’s

accusations that officers continued to search Mr. Miller’s residence after the initial protective

sweep and before the arrival of the search warrant.  Defendants argue that no true damage was

caused by this “second search” because all the harms Mr. Miller claims he has suffered in this

case flowed from his initial arrest alone.  While Defendants’ arguments may be relevant to a

determination of the damages Mr. Miller should receive in light of the impermissible second

search, they do not change the reality that the violation of constitutional rights is itself a

compensable harm.  It may be that Mr. Miller is ultimately only able to recover nominal damages

for the constitutional violation occasioned by the second search, but Defendants are not entitled

to summary judgment on that claim.  

Fourth Amendment: Malicious Prosecution

Mr. Miller has asserted a claim for malicious prosecution based on the criminal

prosecution and conviction resulting from his April 26, 2002 arrest.  The State of Utah initiated

the prosecution of Mr. Miller with the filing of an Information on April 30, 2002.  The

Information initially contained three counts: (1) possession of a controlled substance, (2)

conspiracy to distribute a controlled substance, and (3) possession of drug paraphernalia.  The 

two possession charges were dropped, but Mr. Miller was eventually convicted by a jury on the
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remaining conspiracy charge.

The Tenth Circuit recognizes a cause of action under § 1983 for malicious prosecution,  

but the court has made clear that such a claim is not the same as a claim for the state law tort of

malicious prosecution.  In Pierce v. Gilchrist, 359 F.3d 1279 (10th Cir. 2004), the court noted

that in a § 1983 claim the “‘ultimate question’ is the existence of a constitutional violation.”  Id.

at 1290 (citations omitted).  Importantly, the court found that a plaintiff need not satisfy “the

requirements of an analogous common law tort” to state an actionable claim for malicious

prosecution under § 1983.  Id.

Despite Mr. Miller’s allegations of improper conduct by the officers in this case, the trial

court found on several occasions that the prosecution of Mr. Miller was adequately supported by

probable cause.  Evidence obtained as the result of a possible constitutional violation was

suppressed by stipulation and not used at trial.  The fact that Mr. Miller was convicted by a jury

on the charge of conspiracy to distribute a controlled substance lends further credence to the

conclusion that there was not a constitutional violation to support a claim of malicious

prosecution under § 1983.  Defendants are entitled to summary judgment on that claim.

First Amendment: Retaliatory Prosecution

Mr. Miller also asserts a claim of retaliatory prosecution based on a settlement reached

with Detective Hewitt and Sargent Niesporek in an earlier civil rights lawsuit.  

On April 27, 1998, Detective Hewitt and Sargent Niesporek entered Mr. Miller’s home,

took him outside and arrested him for public intoxication and disorderly conduct.  The charges

were eventually dismissed because of the warrantless entry into Mr. Miller’s home.  Mr. Miller,

along with his sister and mother, filed a lawsuit against Sargent Niesporek and Detective Hewitt

under 42 U.S.C. § 1983 based upon the officers’ entry into Mr. Miller’s home and the subsequent
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prosecution.  In October of 2000, the parties settled and the case was dismissed.  Mr. Miller

asserts that his April 26, 2002 arrest was orchestrated by the Defendants to initiate a retaliatory

criminal prosecution in violation of the First Amendment.  

Mr. Miller argues that Detective Hewitt and Sargent Niesporek recruited Mr. Reeder as

an informant with the specific purpose of investigating and prosecuting Mr. Miller.  Mr. Reeder

testified at his deposition that the officers were the ones who suggested setting up a controlled

drug buy with Mr. Miller: “I can’t say whether it was Niesporek or whether it was that parole

officer.  I don’t remember which one it was that first come up with [Mr. Miller’s] name.” 

(Deposition of Kevin Reeder, Mar. 17, 2003, 19:13-16, attached as Ex. 2 to Plf.’s Memo. Opp’n.

Mot. Summ. J.)  Mr. Reeder also testified that it was the officers who dialed Mr. Miller’s

telephone number.  (Id. at 18:22.).  

The Tenth Circuit has long recognized claims for retaliatory or vindictive prosecution,

noting: “Retaliation, though it is not expressly referred to in the Constitution, is nonetheless

actionable because retaliatory actions may tend to chill individuals’ exercise of constitutional

rights.”  Poole v. County of Otero, 271 F.3d 955, 960 (10th Cir. 2001) (quoting Dawes v.

Walker, 239 F.3d 489, 491 (2d Cir. 2001)); see also Wolford v. Lasater, 78 F.3d 484, 488 (10th

Cir. 1996); Gehl Group v. Koby, 63 F.3d 1528, 1538 (10th Cir. 1995).  “In the context of a

government prosecution, a decision to prosecute which is motivated by desire to discourage

protected speech or expression violates First Amendment and is actionable under § 1983.” 

Wolford, 78 F.3d at 488.

On Defendants’ motion, the court stayed this case pending the United States Supreme

Court’s decision in Hartman v. Moore, 126 S. Ct. 1695 (2006).  That decision has now issued

and Defendants have filed a motion for summary judgment on Mr. Miller’s retaliatory



Defendants, through their motion, sought alternative relief of either dismissal of or2

summary judgment on Mr. Miller’s retaliatory prosecution claim.   Defendants’ presumably
premise their request for dismissal on the theory that Mr. Miller was required to plead that his
underlying state prosecution was not supported by probable cause.  But a review of the
Complaint reveals that Mr. Miller adequately asserted a lack of probable cause.  (See Plf.’s
Response in Opp’n to Def.’s Mot. to Dismiss/for Summ. J. iii-iv (listing examples of lack of
probable cause allegations).)  Accordingly, the court addresses Defendants’ motion as one
seeking summary judgment.
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prosecution claim on the basis of the Harman decision.  Hartman imposes a duty on a plaintiff in

a retaliatory prosecution case to plead and prove that the challenged prosecution was not

supported by probable cause.  See id. at 1707 (“Because showing an absence of probable cause

will have high probative force, and can be made mandatory with little or no added cost, it makes

sense to require such a showing as an element of a plaintiff’s case, and we hold that it must be

pleaded and proven.”).2

The parties agree that Hartman imposes a requirement on Mr. Miller to establish that his

state prosecution was not supported by probable cause and the court agrees with the parties’

assessment.  The application of Hartman to this case should be a straightforward matter

considering that Mr. Miller was bound over for trial and ultimately convicted of the charged

offense.  But Mr. Miller contends that, despite the initiation and outcome of his criminal trial, he

should be allowed, in this civil proceeding, to establish that his state prosecution was not

supported by probable cause.

Mr. Miller justifies his attack on the state court’s probable cause determination by

arguing that exculpatory evidence was destroyed by Defendants and that the presence and

consideration of the destroyed evidence would have undercut the existence of probable cause in

the state court criminal proceeding.  Specifically, Mr. Miller claims that Defendants destroyed a

tape recording that would have established that Mr. Miller refused to sell drugs to Mr. Reeder



13

despite Mr. Reeder’s repeated requests that he do so. 

Any argument that Defendants destroyed exculpatory evidence, or that probable cause did

not support the state proceedings against Mr. Miller,  goes to the heart of the validity of Mr.

Miller’s state conviction.  If Mr. Miller successfully established the probable cause was lacking

in the state proceedings, that showing that would undoubtedly call into question the validity of

the jury’s determination that Mr. Miller was guilty beyond a reasonable doubt.  As stated in Heck

v. Humphrey, 512 U.S. 477, 486 (1994), “the hoary principle that civil tort actions are not

appropriate vehicles for challenging the validity of outstanding criminal judgments applies to §

1983 damages actions that necessarily require the plaintiff to prove the unlawfulness of his

conviction or confinement . . . .”  While Mr. Miller may argue that his state prosecution was not

supported by probable cause, he must make that argument before the state court.  Accordingly,

Defendants are granted summary judgment on Mr. Miller’s retaliatory prosecution claim.

Fourteenth Amendment: Alleged Destruction of Evidence

Mr. Miller alleges that Detective Hewitt and Sargent Niesporek violated his due process

rights under the Fourteenth Amendment through the spoliation of evidence.

As discussed above, Mr. Reeder was wearing a wire and radio transmitter in Mr. Miller’s

home.  The device used was on loan from the Grantsville City Police Department.  During the

course of Mr. Miller’s criminal prosecution, his counsel sought to review the tape recording of

the conversation that occurred within Mr. Miller’s residence and was told that the tape was

blank.  During Mr. Miller’s criminal proceedings, the trial judge concluded that the evidence had

not been destroyed, but allowed Mr. Miller’s counsel to conduct depositions of all witnesses

regarding the content of the conversation that the officers had attempted to record.  

Mr. Miller asserts that Detective Hewitt and Sargent Niesporek intentionally destroyed
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the tape recording, which he contends contained exculpatory evidence.  According to Mr. Miller,

that spoliation of evidence violates his rights under the Due Process Clause of the Fourteenth

Amendment.  Several courts, including the Tenth Circuit, “have recognized that police officers

can be liable under the Due Process Clause, pursuant to § 1983, for withholding exculpatory

evidence.”  Pierce v. Gilchrist, 359 F.3d 1279, 1293 (10th Cir. 2004); see also Newsome v.

McCabe, 256 F.3d 747 (7th Cir. 2001); Jean v. Collins, 221 F.3d 656 (4th Cir. 2000) (en banc);

Brady v. Dill, 187 F.3d 104, 114 (1st Cir. 1999).

The state court considered the argument now advanced by Mr. Miller and concluded that

no constitutional violation occurred.  But Mr. Miller claims that there is new evidence before this

court that the state court did not have the benefit of reviewing and that his cause of action should

be allowed to proceed.  The “new evidence” that Mr. Miller points to is his own deposition

testimony.  Mr. Miller claims that he was “practically” foreclosed and “essentially compelled” to

sit silently during the criminal trial and could not testify about what happened the night of his

arrest.  Mr. Miller was not compelled to remain silent during his criminal trial; he chose to

remain silent.  His reliance on the allegedly destroyed evidence in this action is nothing more

than an impermissible collateral attack on his state court conviction.  If there is, in fact, “new

evidence” supporting Mr. Miller’s claim that the tapes were illegally erased, the proper course

would be for Mr. Miller to supply the state court with that evidence.  See Heck, 512 U.S. at 486

(“[T]he hoary principle that civil tort actions are not appropriate vehicles for challenging the

validity of outstanding criminal judgments applies to § 1983 damages actions that necessarily

require the plaintiff to prove the unlawfulness of his conviction or confinement . . . .”).

Conspiracy Under 42 U.S.C. § 1985

Mr. Miller claims that Sargent Niesporek and Detective Hewitt conspired to violate his
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civil rights in violation of 42 U.S.C. § 1985(2).  There is nothing in the record that supports a

claim under that statute.  Mr. Miller alleges, without well-founded support, that Sargent

Niesporek and Detective Hewitt conspired to destroy exculpatory evidence in violation of his due

process rights under the Fourteenth Amendment and thereby interfered with the court

proceedings in his criminal prosecution.  As discussed, the state court concluded that no

constitutional violation occurred in connection with the alleged destruction of evidence.  Any

attempt to subvert that ruling in this proceeding would amount to an impermissible collateral

attack.  Defendants are granted summary judgment on Mr. Miller’s conspiracy claim.

Intentional Infliction of Emotional Distress

In order to succeed on a state law claim of intentional infliction of emotional distress, Mr.

Miller must demonstrate:

 (i) the [defendant's] conduct [complained of] was outrageous and intolerable in
that it offended ... generally accepted standards of decency and morality; (ii) [the
defendant] intended to cause, or acted in reckless disregard of the likelihood of
causing, emotional distress; (iii) [the plaintiff] suffered severe emotional distress;
and (iv) [the defendant's] conduct proximately caused [the] emotional distress.

Prince v. Bear River Mut. Ins. Co., 56 P.3d 524, 535-36 (Utah 1992) (quoting Retherford v.

AT&T Comm. of the Mountain States, Inc., 844 P.2d 949, 970-71 (Utah 1992)) (alterations in

original).  The conduct of which a plaintiff complains must evoke “outrage or revulsion; it must

be more than unreasonable, unkind or unfair.”  Prince, 56 P.3d at 536 (quotations omitted). 

Conduct is not outrageous only because it is “tortious, injurious, or malicious, or because it

would give rise to punitive damages, or because it is illegal.”  Id.

Here, Mr. Miller has alleged an actionable violation of his constitutional rights based

upon the officers’ impermissible “second search” of his home.  The court recognizes that all

constitutional violations are of grave importance, but, as a matter of law, finds that Mr. Miller
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has not alleged facts sufficient to maintain a claim for intentional infliction of emotional distress.

City of Tooele, Tooele City Police Department, and Lieutenant Wexels

Mr. Miller has not submitted any evidence in support of his claims against the City of

Tooele, the Tooele City Police Department, or Lieutenant Wexels.  In their written submissions

to the court, Defendants argue that no constitutional violation occurred and that, therefore, there

is no basis for establishing municipal or supervisory liability in this case.  But, as discussed,

Defendants have not successfully argued that the “second search” of Mr. Miller’s residence was

constitutionally permissible.  Nevertheless, Mr. Miller has submitted no evidence that supports

his claims against the municipal defendants or Lieutenant Wexels.  In fact, Mr. Miller’s brief

opposing Defendants’ request for summary judgment does not even mention those defendants. 

“[S]ummary judgment is appropriate unless the nonmoving party makes a showing sufficient to

establish the existence of an element essential to that party’s case, and on which that party will

bear the burden of proof at trial.”  Champagne Metals v. Ken-Mac Metals, Inc., Nos. 04-6222,

05-6139, 2006 WL 2244644, * 6 (10th Cir. Aug. 7, 2006) (internal quotation and brackets

omitted).  No such showing has been made here and, therefore, the City of Tooele, the Tooele

City Police Department, and Lieutenant Wexels are entitled to summary judgment on all claims

against them.

Pending Motions

Given the court’s rulings in this order, all pending motions in limine are denied without

prejudice.  Additionally, all other pending motions are denied as moot.  Counsel are free to re-

file any motions that they feel still warrant the attention of the court in spite of the issuance of

this Amended Order and Memorandum Decision.
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ORDER

For the reasons set forth above:

1. Motion for Summary Judgment of Defendants’ Sargent Roger Niesporek and

Detective Todd Hewitt (dkt. #25) is DENIED insofar as that motion seeks

summary judgment on Mr. Miller’s claim that officers illegally searched his

residence after the protective sweep but before the arrival of a search warrant. 

The motion is GRANTED on all other issues.

2. Plaintiff’s Motions in Limine Nos. 1, 2 & 3 (dkt. #44) are DENIED without

prejudice.

3. Joint Stipulation Regarding Extension of Fact Discovery Deadlines to Depose

Roger Niesporek and Craig Wexels (dkt. #52) is DENIED as moot.

4. Plaintiff’s Motion in Limine No. 4 (dkt. #54) is DENIED without prejudice.

5. Plaintiff’s Motions in Limine Nos. 5, 6 and 7 (dkt. #66) are DENIED without

prejudice.

6. Defendants’ Motion in Limine to Exclude Evidence Related to the Cassette Tape

and Surveillance Equipment (dkt. #73) is DENIED without prejudice.

7. Defendants’ Motion to Dismiss All Remaining Claims, or in the Alternative,

Motion for Summary Judgment (dkt. #88) is DENIED insofar as that motion

seeks summary judgment on Mr. Miller’s claim that officers illegally searched his

residence after the protective sweep but before the arrival of a search warrant. 

The motion is GRANTED on all other issues.

8. Motion to Strike Plaintiff’s Recently Named Witnesses or in the Alternative to

Continue Trial Date (dkt. #90) is DENIED as moot.
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9. Plaintiff’s Motion to Revise Prior Order Dismissing Second Cause of Action for

Constitutional Injury Due to Destruction of Exculpatory Evidence and Reinstating

Claim Due to Discovery of New Evidence (dkt. #93) is DENIED.

10. Plaintiff’s Motion for Summary Judgment on Issue of Illegal Re-Entry (dkt. #94)

is DENIED.

SO ORDERED this 14th day of August, 2006.

BY THE COURT:

TENA CAMPBELL
United States District Judge















































IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA

                                          Plaintiff, MEMORANDUM OPINION AND ORDER

vs.

ALDEN HARMEN CHEE, Case No. 2:05 CR 773

                                          Defendant.

During an interview with investigators at a police station, Defendant Alden Chee made

incriminating statements that were later memorialized in a letter of apology written by Mr. Chee

in the presence of the investigators.  Mr. Chee now argues that his rights, as articulated in

Miranda v. Arizona, 384 U.S. 436 (1966), were violated during the police station interview. 

Additionally, Mr. Chee argues that any incriminating statements that he made during that

interview, as well as his confession, were involuntary.  On those grounds, Mr. Chee moves to

suppress all incriminating statements made during that interview, as well as the letter of apology.

The court concludes that Mr. Chee was not in custody during the interrogation, and

therefore the investigators were not obligated to read him his Miranda rights.  Additionally,

while the investigators utilized subterfuge in their efforts to obtain a confession, that subterfuge

did not amount to undue police coercion and did not render Mr. Chee's statements, or his

confession, involuntary.
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Facts

Early into his investigation of an allegation of rape in the Navajo Nation, Special Agent

Matt Larson began to suspect Mr. Chee of the crime.  (Transcript of April 13, 2006  Evidentiary

Hearing [hereinafter "Tr."] 6.)  Desiring to speak with Mr. Chee, Agent Larson made several

attempts to contact him at his residence in Monument Valley, Utah.  (Id.)  After learning that Mr.

Chee had a daughter who lived in Blanding, Utah, Agent Larson went to her apartment and left

his business card along with a note asking Mr. Chee to call him.  (Id.) Mr. Chee eventually

contacted Mr. Larson and agreed to meet him at the Blanding City Police station the following

day.  (Id. at 7.)

Agent Larson did not mention the rape investigation when attempting to contact Mr.

Chee.  (Id. at 20-21.)  Rather, Agent Larson indicated that he wanted to speak to Mr. Chee about

an unrelated incident  involving a firearm that Mr. Chee had discovered in a vehicle sold at a

government auction.  (Id. at 19-21.)  Mr. Chee had reported his find to the Blanding City Police

months earlier, and Agent Larson endeavored to assure Mr. Chee that their discussion would

concern that firearm.  (Id. at 21.) 

The day of the interview, Mr. Chee and his wife walked to the Blanding City Police

station.  (Id. at 8.)  He was greeted in the lobby by Agent Larson, who was accompanied by

Henry Lee, a criminal investigator for the Navajo Nation Department of Public Safety.  (Id.) 

Both Agent Larson and Criminal Investigator Lee were in plain clothes with no visible firearms

or handcuffs.  (Id. at 10.)  

After introductions were made, Agent Larson informed Mr. Lee that there was a private

location where they could talk.  (Id. at 9.)  Agent Larson, Criminal Investigator Lee, and Mr.

Chee then entered the office of Mike Halliday, the chief of the Blanding City Police Department
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and closed the door.  (Id. at 9, 29.)  Criminal Investigator Lee sat behind Chief Halliday's desk

and Agent Larson sat in front of the desk in a chair partially facing that occupied by Mr. Chee. 

(Id.)  The three men were the only people in the office.  (Id.)

Before Agent Larson engaged Mr. Chee in conversation, he first informed Mr. Chee that

he was not under arrest, did not have to talk with the investigators, and was free to leave at

anytime.  (Id. at 12.)  Although Mr. Chee was the sole suspect in the ongoing rape investigation

and was, unbeknownst to him, at the police station to discuss that crime, Agent Larson informed

Mr. Chee that he was "not in any trouble."  (Id. at 6, 12.) 

Agent Larson began the interview by talking with Mr. Chee about the firearm he had

discovered in the government-auctioned vehicle.  (Id. at 11.)  After discussing that topic for five

to ten minutes, Agent Larson changed the subject to the rape investigation.  (Id. at 13.)  He told

Mr. Chee that the grandmother of the victim was very upset about the situation.  (Id.)  Mr. Chee

responded that he was aware that the victim's grandmother was upset and that he had spoken with

her about the situation.  (Id.)  Mr. Chee stated that the victim's grandmother was upset because he

had entered the victim's bedroom and awakened her.  (Id. at 24.)  Agent Larson then pressed Mr.

Chee to tell him exactly what happened that night.  (Id. at 14.)  Initially, Mr. Chee denied that he

had sex with the victim.  (Id.)  But when Agent Larson told Mr. Chee, falsely, that the

investigators had obtained DNA evidence from the scene, Mr. Chee admitted that he had forcible

sex with the victim.  (Id. at 14-15.)

Following that admission, Agent Larson asked Mr. Chee if he would be willing to write

an apology letter to the victim's grandmother.  (Id. at 15.)  Mr. Chee agreed to write the letter. 

(Id.)  Agent Larson told Mr. Chee that the letter should accurately describe what happened
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between himself and the victim.  (Id.)  Mr. Chee then wrote the letter, in which he admitted to

having sex with the victim against her will.  (Id.; Gov. Ex. 1.)

Shortly after the letter of apology was complete, Agent Larson concluded the interview. 

(Id. at 15-16.)  The entire encounter lasted about one hour.  (Id. at 16.)  Back in the lobby of the

police station, Agent Larson asked Mr. Chee if he would submit to a DNA swab.  (Id. at 18.)  Mr.

Chee complied and then left the station with his wife.  (Id.)

Analysis

Mr. Chee argues that all incriminating statements obtained by investigators at the

Blanding City Police station must be suppressed because (1) the investigators failed to inform

Mr. Chee of his Miranda rights before questioning him, and (2) his confession was involuntary. 

The court concludes that Mr. Chee was not in custody during the interview and therefore the

investigators were not required to inform Mr. Chee of his Miranda rights.  Additionally, the court

concludes that Mr. Chee's confession was voluntary.

I. Mr. Chee's Miranda Rights Were not Violated Because He Was Not in Custody
During the Interview

As stated by the Tenth Circuit, "Miranda requires that procedural safeguards be

administered to a criminal suspect prior to 'custodial interrogation.'"  United States v. Perdue, 8

F.3d 1455, 1463 (10th Cir. 1993) (quoting Miranda, 384 U.S. at 444).  Before Miranda is

implicated in any given situation, two requirements must be met: (1) the individual being

questioned must be "in custody"; and (2) the questioning must amount to "interrogation," as

those terms have been defined in relevant case law.  Id. 

It is undisputed that Mr. Chee was not read his Miranda rights at any point during his

interview at the Blanding City Police station.  The United States also concedes that the
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questioning of Mr. Chee by Agent Larson amounted to "interrogation."  Therefore, the only

question left to be answered is whether Mr. Chee was "in custody" when questioned by Agent

Larson.

The United States Supreme Court has held that one is in custody for Miranda purposes if

that individual is "deprived of . . . freedom of action in any significant way."  384 U.S. at 444. 

"The Court has also stated that the safeguards prescribed by Miranda become applicable as soon

as a suspect's freedom of action is curtailed to a 'degree associated with formal arrest.'"  Perdue, 8

F.3d at 1463 (quoting California v. Beheler, 463 U.S. 1121, 1125 (1983) (per curium).  To

determine if a person was in custody for Miranda purposes, courts assess whether "a reasonable

[person] in the suspect's position would have understood his situation . . . as the functional

equivalent of formal arrest."  Berkemer v. McCarty, 486 U.S. 420, 442 (1984).  The record

evidence indicates that a reasonable person in Mr. Chee's situation would not have considered his

or her freedom curtailed to a degree associated with formal arrest. 

The facts of this case are strikingly similar to those in Oregon v. Mathiason, 429 U.S. 492

(1977) (per curium).  In Mathiason, an officer investigating a burglary made multiple attempts to

contact a suspect.  Id. at 493.  The officer eventually left his card at the suspect's apartment with

a note asking the suspect to contact him "to discuss something."  Id.  The suspect contacted the

officer the next day and agreed to meet him that afternoon at the state patrol office.  Id.  The

officer greeted the suspect when he arrived and led him into an office, closing the door after

entering.  Id.  The officer told the suspect that he was not under arrest and was free to leave at

anytime.  Id.  The meeting resulted in a confession from the suspect.  Id.  The suspect later

sought to suppress his confession, alleging that it was obtained in violation of his Miranda rights.
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The Supreme Court held that the suspect's Miranda rights were not implicated during the

interrogation because the suspect was not in custody.  Id. at 495.  The Court noted that the

suspect "came voluntarily to the police station, where he was immediately informed that he was

not under arrest.  At the close of a 1/2-hour interview respondent did in fact leave the police

station without hindrance."  Id.  Based on those facts, the Court concluded that the suspect "was

not in custody or otherwise deprived of his freedom of action in any significant way."  Id.; see

also  Beheler, 463 U.S. at 1125 (holding that a suspect was not in custody for Miranda purposes

when the suspect voluntarily accompanied police to the station house and was told that he was

not under arrest).

Mr. Chee seeks to distinguish Mathiason and Beheler on the grounds that Agent Larson

misled Mr. Chee concerning the purpose of the interview.  According to Mr. Chee, he arrived at

the Blanding City Police station voluntarily only because he anticipated that the meeting was not

connected to the rape investigation.  Further, Mr. Chee argues that the officers' deception on that

point raised such significant credibility concerns that Mr. Chee reasonably believed that Agent

Larson was not telling the truth when he stated that Mr. Chee was not under arrest and was free

to leave at anytime.

Mr. Chee's attempt to portray the situation as one in which a suspect is unwittingly lured

to a police station only to watch investigators spring a custodial trap is not supported by the

record.  Although it is undisputed that Agent Larson focused his attention on the rape

investigation soon after he began to question Mr. Chee, the record indicates that the tone of the

interview remained calm and conversational throughout.  While Mr. Chee was undoubtedly

surprised by the turn the interview took, that unexpected turn alone was insufficient to alter a

non-custodial setting into one fairly characterized as custodial.
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Mr. Chee arrived at the Blanding City Police station under his own power to attend an

interview he helped schedule.  Although the questioning quickly veered into unexpected

territory, Mr. Chee had been told only minutes before that he was not under arrest and was free to

leave at anytime.  In fact, at the conclusion of the interview, Mr. Chee shook hands with the

investigators and left the station on foot with his wife.  "[T]he requirement of warnings [is not]

imposed simply because the questioning takes place at the station house, or because the

questioned person is one whom the police suspect."  Mathiason, 429 U.S. at 495.  Mr. Chee's

freedom was not sufficiently restrained to render him "in custody" for the purposes of Miranda. 

Therefore, his claim that his incriminating statements were obtained in violation of Miranda must

be rejected.

II. The Absence of Coercive Police Activity Renders Mr. Chee's Incriminating
Statements Voluntary

Mr. Chee argues that, even if his Miranda rights were not violated, his statements

should nevertheless be suppressed because they were the product of police coercion and therefore

were involuntary.  "To be admissible, a statement or confession made by a defendant to law

enforcement officers must be voluntary."  United States v. Aranda-Flores, 313 F. Supp. 2d 1188,

1200 (D. Utah 2004).

When assessing whether statements were voluntary, "the test is whether, considering the

totality of the circumstances, the government obtained the statements by physical or

psychological coercion or by improper inducement so that the suspect's will was overborne." 

United States v. Erving L., 147 F.3d 1240, 1248-49 (10th Cir. 1998).  The Tenth Circuit has

identified the following factors as worthy of consideration when making a voluntariness

assessment: "(1) the age, intelligence, and education of the defendant; (2) the length of any
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detention; (3) the length and nature of the questioning; (4) whether defendant was advised of [his

or] her constitutional rights; and (5) whether the defendant was subjected to physical

punishment."  Id. at 1249.   The Supreme Court has held that "coercive police activity is a

necessary predicate to the finding that a confession is not 'voluntary.'"  Colorado v. Connelly,

479 U.S. 157, 167 (1986).

In this case, Mr. Chee is an adult and there is no evidence indicating that he suffers any

mental disability or lacks education.  The interview at the Blanding City Police station lasted

approximately an hour and the questioning centered on an ongoing rape investigation in which

Mr. Chee was the sole suspect.  While the investigators did not advise Mr. Chee of his rights, he

was told that he was not under arrest and was free to leave at any time.  Mr. Chee was not

subjected to physical punishment of any kind.

Mr. Chee claims that his statements were involuntary because they were the product of

repeated police deception.  It is beyond dispute that Agent Larson deceived Mr. Chee into

arriving at the police station in the first place, told Mr. Chee that he was not in trouble, and also

falsely indicated that officers had recovered DNA evidence from the scene.  But courts have

consistently upheld the use of deceptive interrogation tactics so long as those tactics are not

unduly coercive.  See, e.g., Frazier v. Cupp, 394 U.S. 731, 739 (1969) (false statement about

comments made by a coconspirator did not render confession involuntary); Lucero v. Kerby, 133

F.3d 1299, 1311 (10th Cir. 1998) (false statement that officers recovered suspect’s fingerprints in

victim's house did not render confession involuntary); cf. Holland v. McGinnis, 963 F.2d 1044,

1051 (7th Cir. 1992) ("[A] lie that relates to a suspect's connection to the crime is the least likely

to render a confession involuntary.").  But see United States v. Lopez, 437 F.3d 1059, 1064-65
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(10th Cir. 2006) (interrogator's indication that suspect would receive fifty-four fewer years of

imprisonment if he confessed was sufficient to overbear the will of the suspect).

Acknowledging that the weight of authority allows law enforcement significant leeway

during interrogations, Mr. Chee concedes that "if the officers had merely lied . . . about the

supposed presence of DNA evidence, . . . the legal standards applicable would require a finding

that his confession was voluntary."  (Reply Memo. in Re Mot. to Suppress 6.)  But Mr. Chee

argues that the deceptions, considered in total, amounted to impermissible coercion.

The deceptions at issue in this case are not the type that would cause a person's will to be

overborne.  The first two deceptions identified by Mr. Chee occurred before questioning even

began and were not of the type that would render a confession unreliable.  See United States v.

Crawford, 372 F.3d 1048, 1060-61 (9th Cir. 2004) (confession voluntary even though

investigators induced suspect to come to FBI office using trickery).  Further, "[i]t is well-settled

that a confession is not considered coerced merely because the police misrepresented to a suspect

the strength of the evidence against him."  Clanton v. Cooper, 129 F.3d 1147, 1158 (10th Cir.

1997).  Finally, Mr. Chee was not deceptively offered any promise of leniency in exchange for

his confession or cooperation and was not threatened with any penalty if he did not confess. 

Even considering the totality of the circumstances, the investigators did not unduly coerce Mr.

Chee into making incriminating statements.

Conclusion

Mr. Chee was not in custody when questioned by Agent Larson.  Further, although

investigators did deceive Mr. Chee about the reason for the interview, stated that he was not in

trouble, and lied about the state of the evidence against him, those actions were not so coercive
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that Mr. Chee's statements must be suppressed as involuntary.  Therefore, Mr. Chee's Motion to

Suppress is DENIED. 

       

DATED this 15th day of August, 2006.

BY THE COURT:

TENA CAMPBELL
United States District Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

RONALD D. RUSSO,

Plaintiff, ORDER REGARDING AUGUST 14, 2006
HEARING

vs.

BALLARD MEDICAL PRODUCTS, and
KIMBERLY-CLARK CORPORATION,

Case No. 2:05 CV 59

Defendants.

In an order dated August 10, 2006, the court took under advisement certain motions

relating to the testimony of three proposed expert witnesses.  The court held a hearing on August

14, 2006, at which those witnesses appeared and were examined by counsel for the parties.  For

the reasons set forth at that hearing, the court orders as follows:

Plaintiff’s Motion to Preclude Expert Testimony from Patent Attorney Bern S. Broadbent

(dkt. #171) is GRANTED.

Defendants’ Motion to Strike the “Expert” Report of Plaintiff Ronald D. Russo &

Preclude Him from Testifying as an Expert (dkt. #189) is DENIED.

Defendants’ Motion to Strike the Expert Report of E. Robert Purdy and to Exclude his

Testimony (dkt. #199) is GRANTED in part and DENIED in part.  Mr. Purdy will be allowed to

offer testimony relating to sections VI and VII of his expert report.

The final pretrial conference is set for Thursday, October 26, 2006, at 2:30 p.m.  Before

that conference, counsel are instructed to prepare and submit proposed voir dire and jury
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instructions.  Additionally, counsel shall submit a suggested introductory statement that

describes the nature of this case, and which the court may read to the jury before trial begins.

SO ORDERED this 14th day of August, 2006.

BY THE COURT:

TENA CAMPBELL
United States District Judge

























IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

MARKEL AMERICAN INSURANCE

COMPANY,

Plaintiff, ORDER GRANTING MOTION FOR

CONSOLIDATION

vs.

SHARPE MARINE, INC., SHARPE

HOUSEBOATS, ZF MARINE

ELECTRONICS, LLC, MATHERS

CONTROLS, INC., ARAMARK SPORTS

AND ENTERTAINMENT SERVICES, INC.

d/b/a “LAKE POWELL RESORTS AND

MARINAS”; and DOES 1-30, inclusive,

Case No. 2:05-CV-00616 PGC

Defendants.

Defendant Aramark Sports Entertainment, Inc., pursuant to DU CivR 42-1 and Fed. R.

Civ. P. 42, moves to consolidate the above-captioned case with the matter pending in this court

named Aramark Sports and Entertainment Services, Inc. v. Paradise Bay, LLC; D. Ben

Hedgpeth; Bruce White; James K. Wilson; Tom Mitchell; Steven Casement; Richard Ackley and

Stuart Ackley, Case No. 2:06-CV-00468 DAK [#43].  Aramark states that both cases involve

common questions of law and fact, arise from the same event and substantially involve the same

parties and property.  No party has filed a memorandum in opposition to this consolidation



motion.  For good cause shown, in the interest of judicial efficiency, and as allowed under DU

Civ R 42-1, the court orders this case consolidated with Case No. 2:06-CV-00468 DAK. 

SO ORDERED.  

DATED this 14th day of August, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge





















IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF UTAH CENTRAL DIVISION 

 

DAVID MULLINS and VANESSA 

MULLINS, Individually and on behalf of 

BRIDGETT MULLINS, a Minor Child, 

 Plaintiffs, 

SCHEDULING ORDER AND  

ORDER VACATING INITIAL PRETRIAL 

HEARING 

v. Case No. 2:06cv266 PGC 

McNEIL CONSUMER & SPECIALTY 

PHARMACEUTICALS, a Division of 

McNEIL-PPC, INC. and JOHNSON & 

JOHNSON, 

 

District Judge Paul G. Cassell 

 Defendants.  

 

 Pursuant to Fed.R. Civ P. 16(b), the Magistrate Judge
1
 received the Attorneys’ Planning 

Report filed by counsel.  The following matters are scheduled.  The times and deadlines set forth 

herein may not be modified without the approval of the Court and on a showing of good cause. 

  

IT IS ORDERED that the Initial Pretrial Hearing set for August 16, 2006 at 11:00 a.m. is 

VACATED. 

**ALL TIMES 4:30 PM UNLESS INDICATED** 

 

1.  PRELIMINARY MATTERS  DATE 

 a. Was Rule 26(f)(1) Conference held? Yes 07/11/06 

 b. Has Attorney Planning Meeting Form been submitted? Yes 07/17/06 

 c. Was 26(a)(1) initial disclosure completed?  10/02/06 

2.  DISCOVERY LIMITATIONS  NUMBER 

 a. Maximum Number of Depositions by Plaintiff(s)  30
*

20
*

 b. Maximum Number of Depositions by Defendant(s)  

                                                 

* This total does not include expert witness depositions that the parties expect to take.  

SaltLake-281873.1 0036469-00001  



7  c. Maximum Number of Hours for Each Deposition 

(unless extended by agreement of parties) 

 

100  d. Maximum Interrogatories by any Party to any Party  

No Limit  e. Maximum requests for admissions by any Party to any 

Party 

 

No Limit  f. Maximum requests for production by any Party to any 

Party 

 

3.  AMENDMENT OF PLEADINGS/ADDING PARTIES
2

DATE 

01/02/07  a. Last Day to File Motion to Amend Pleadings  

02/02/07  b. Last Day to File  Motion to Add Parties  

4.  RULE 26(a)(2) REPORTS FROM EXPERTS
3

 DATE 

05/17/07  a. Plaintiff  

06/22/07  b. Defendant  

07/06/07  c. Counter reports  

5.  OTHER DEADLINES  DATE 

 a. Discovery to be completed by:   

  
 

Fact discovery:  
 04/02/07 

  
 

    Expert discovery  
 09/14/07 

12/07/07 b. (optional) Final date for supplementation of disclosures 

and discovery under Rule 26 (e) 

 

10/19/07  c. Deadline for filing dispositive or potentially dispositive 

motions 

 

6.  SETTLEMENT/ALTERNATIVE DISPUTE RESOLUTION DATE 

 a. Referral to Court-Annexed Mediation: Yes  

 b. Referral to Court-Annexed Arbitration No  

 c. Evaluate case for Settlement/ADR on   

 d. Settlement probability:       Fair  

SaltLake-281873.1 0036469-00001  
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7.  TRIAL AND PREPARATION FOR TRIAL TIME DATE 

 a. Rule 26(a)(3) Pretrial Disclosures
4

  

01/11/08  Plaintiff  

01/25/08  Defendant  

 b. Objections to Rule 26(a)(3) Disclosures       

(if different than 14 days provided in Rule) 

 
As provided 

in Rule 

02/08/08 c. Special Attorney Conference
5
 on or before  

02/22/08 d. Settlement Conference
6
 on or before  

 e. Final Pretrial Conference  3:00 p.m. 03/06/08

  f. Trial    Length  

   i. Bench Trial     

  ii. Jury Trial   15  days  8:00 a.m. 03/24/08

8.  OTHER MATTERS   

Counsel should contact chambers staff of the District Judge regarding Daubert and 

Markman motions to determine the desired process for filing and hearing of such 

motions.  All such motions, including Motions in Limine should be filed well in 

advance of the Final Pre Trial.  Unless otherwise directed by the court, any challenge to 

the qualifications of an expert or the reliability of expert testimony under Daubert must 

be raised by written motion before the final pre-trial conference. 

  

 
  

 

 Dated this 15th date of August, 2006. 

BY THE COURT: 

 

_____________________________________ 

David Nuffer 

U.S. Magistrate Judge 

                                                 
1 The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-2(a)(5).  The 

name of the Magistrate Judge who completed this order should NOT appear on the caption of future pleadings, 

unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a Magistrate 

Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636 (b)(1)(B).  The 
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name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should appear on the 

caption as required under DUCivR10-1(a). 

2 Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a). 

3 The identity of experts and the subject of their testimony shall be disclosed as soon as an expert is retained or, in 

the case of an employee-expert, as soon as directed to prepare a report.   

4 Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures. 

5 The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, jury 

instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps and 

disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special 

equipment or courtroom arrangement requirements will be included in the pre-trial order. 

6 The Settlement Conference does not involve the Court unless a separate order is entered. Counsel must ensure that 

a person or representative with full settlement authority or otherwise authorized to make decisions regarding 

settlement is available in person or by telephone during the Settlement Conference. 

SaltLake-281873.1 0036469-00001  
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

CENTRAL UTAH WATER
CONSERVANCY DISTRICT, a Water
Conservancy District organized under the
laws of the State of Utah,

                                          Plaintiff, ORDER AND MEMORANDUM DECISION

vs.

TRUMAN G. MADSEN, an individual, and
ANN N. MADSEN, an individual,

Case No. 2:06 CV 361

                                          Defendants.

Plaintiff Central Utah Water Conservancy District (“CUWCD”) initiated this action in the

Eighth District Court of the State of Utah, seeking condemnation of property owned by Truman

G. and Ann N. Madsen.  CUWCD alleges that condemnation of the Madsens’ property is

necessary to effectuate an expansion of the Big Sand Wash Dam and Reservoir in Duchesne

County, Utah.  The Madsens removed the action to this court, arguing that federal agencies are

real parties in interest and that CUWCD is pursuing the condemnation as the alter ego of the

United States Bureau of Reclamation, all in an effort to circumvent the necessity of

congressional approval.  Shortly after removal, CUWCD filed a motion seeking a remand to state

court due to lack of federal jurisdictions.

The Madsens have not sufficiently shown that this court has subject-matter jurisdiction

over the complaint.  Accordingly, CUWCD’s motion to remand is GRANTED. 



2

Analysis

The United States Code provides that the federal district courts “have original jurisdiction

of all civil actions arising under the Constitution, laws, or treaties of the United States.”   28

U.S.C. § 1331.  The United States Code also allows actions originally filed in state court to be

removed to a federal court, “[w]henever a separate and independent claim or cause of action

within the jurisdiction conferred by section 1331 of this title is joined with one or more otherwise

non-removable claims or causes of action . . . .” Id. § 1441(c).  In such a circumstance, “the

entire case may be removed.”  Id.

However, “since the courts of the United states are courts of limited jurisdiction, there is

a presumption against [the existence of federal jurisdiction].”  Basso v. Utah Power & Light Co.,

495 F.2d 906, 909 (10th Cir. 1974); see also Boyer v. Snap-on Tools Corp., 913 F.2d 108, 111

(3d Cir. 1990) (“Removal statutes are to be strictly construed against removal and all doubts

should be resolved in favor of remand.”).

In Central Utah Water Conservancy District v. Cummings, 2:06-CV-362 (D. Utah, June

22, 2006), the court requested briefing on the existence of federal jurisdiction in a situation

identical to that presented by this case.  In reaching its determination that a remand was

necessary, the court dismissed arguments identical to those raised by the Madsens here. 

Specifically, the court concluded that CUWCD’s complaint confined itself to a state law claim of

condemnation, with no reference to the involvement of federal agencies or federal law.  See id. at

4-6.  The court noted that “[a] federal right must be an essential element of the plaintiff’s claim

in the state complaint, as ‘the controversy must be disclosed on the face of the complaint,

unaided by the answer or by the petition for removal.’” Id. at 3 (quoting Gully v. First Nat’l

Bank, 299 U.S. 109, 112-13 (1936)).



3

The CUWCD complaint at issue in this case is similarly confined to a proceeding

governed by state law.  Although the Madsens are correct that exhibits attached to CUWCD’s

complaint reference federal law and include a congressional resolution, the court in Cummings

concluded that the inclusion of such material was limited to the purpose of providing relevant

background to a proceeding that otherwise involves only a state entity invoking state law.  2:06-

CV-362 at 6.

The rationale underlying the court’s opinion in Cummings is persuasive.  Accordingly,

the court adopts the analysis undertaken in Cummings and orders that this matter be remanded to

the state court.  The Motion of Plaintiff Central Utah Water Conservancy District to Remand

Action to State Court for Lack of Subject Matter Jurisdiction is GRANTED.

SO ORDERED this 14th day of August, 2006.

BY THE COURT:

TENA CAMPBELL
United States District Judge







IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

CAMPBELL,

                                          Plaintiff,             ORDER OF REFERENCE

vs.

SOCIAL SECURITY ADMINISTRATION,                Civil No. 2:06-CV-00459 PGC

                                          Defendant.

IT IS ORDERED that, as authorized by 28 U.S.C. § 636(b)(1)(B) and the rules of this

Court, the above entitled case is referred to Magistrate Judge Brooke Wells.  The magistrate

judge is directed to manage the case, receive all motions, hear oral arguments, conduct

evidentiary hearings as deemed appropriate, and to submit to the undersigned judge a report and

recommendation for the proper resolution of dispositive matters presented.

DATED this 15th day of August, 2006.

BY THE COURT:

________________________

Paul G. Cassell

United States District Judge





IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

MARKEL AMERICAN INSURANCE

COMPANY,

Plaintiff, ORDER GRANTING MOTION FOR

CONSOLIDATION

vs.

SHARPE MARINE, INC., SHARPE

HOUSEBOATS, ZF MARINE

ELECTRONICS, LLC, MATHERS

CONTROLS, INC., ARAMARK SPORTS

AND ENTERTAINMENT SERVICES, INC.

d/b/a “LAKE POWELL RESORTS AND

MARINAS”; and DOES 1-30, inclusive,

Case No. 2:05-CV-00616 PGC

Defendants.

Defendant Aramark Sports Entertainment, Inc., pursuant to DU CivR 42-1 and Fed. R.

Civ. P. 42, moves to consolidate the above-captioned case with the matter pending in this court

named Aramark Sports and Entertainment Services, Inc. v. Paradise Bay, LLC; D. Ben

Hedgpeth; Bruce White; James K. Wilson; Tom Mitchell; Steven Casement; Richard Ackley and

Stuart Ackley, Case No. 2:06-CV-00468 DAK [#43].  Aramark states that both cases involve

common questions of law and fact, arise from the same event and substantially involve the same

parties and property.  No party has filed a memorandum in opposition to this consolidation



motion.  For good cause shown, in the interest of judicial efficiency, and as allowed under DU

Civ R 42-1, the court orders this case consolidated with Case No. 2:06-CV-00468 DAK. 

SO ORDERED.  

DATED this 14th day of August, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge









See 42 U.S.C.S. § 1983 (2006).1

See 28 id. § 1915(b)(1).2

Id.
3

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_________________________________________________________________

JEROME VICTOR TRAFNY,   )
  )

Plaintiff, ) Case No. 2:06-CV-578 TC
)

v. ) District Judge Tena Campbell
)

UNITED STATES OF AMERICA et al., ) O R D E R

)
Defendants. )

_________________________________________________________________

Plaintiff, Jerome Victor Trafny, filed a pro se prisoner

civil rights complaint.   The Court has already granted1

Plaintiff's request to proceed without prepaying the entire

filing fee.

Even so, Plaintiff must eventually pay the full $350.00

filing fee required.   Plaintiff must start by paying "an initial2

partial filing fee of 20 percent of the greater of . . . the

average monthly deposits to [his inmate] account . . . or . . .

the average monthly balance in [his inmate] account for the 6-

month period immediately preceding the filing of the complaint."3

Under this formula, Plaintiff must pay $2.41.  If this initial

partial fee is not paid within thirty days, or if Plaintiff has

not shown he has no means to pay the initial partial filing fee,

the complaint will be dismissed. 

Plaintiff must also complete the attached "Consent to



2

Collection of Fees" form and submit the original to the inmate

funds accounting office and a copy to the Court within thirty

days so the Court may collect the balance of the entire filing

fee Plaintiff owes.  Plaintiff is also notified that pursuant to

Plaintiff's consent form submitted to this Court, Plaintiff's

correctional facility will make monthly payments from Plaintiff's

inmate account of twenty percent of the preceding month's income

credited to Plaintiff's account.

IT IS THEREFORE ORDERED that: 

(1) Although the Court has already granted Plaintiff's

application to proceed in forma pauperis, Plaintiff must still

eventually pay $350.00, the full amount of the filing fee.

(2) Plaintiff must pay an initial partial filing fee of

$2.41 within thirty days of the date of this Order, or his

complaint will be dismissed. 

(3) Plaintiff must make monthly payments of twenty percent

of the preceding month's income credited to Plaintiff's account.

(4) Plaintiff shall make the necessary arrangement to give a

copy of this Order to the inmate funds accounting office at

Plaintiff's correctional facility. 

(5) Plaintiff shall complete the consent to collection of

fees and submit it to the inmate funds accounting office at



3

Plaintiff's correctional facility and also submit a copy of the

signed consent to this Court within thirty days from the date of

this Order, or the complaint will be dismissed. 

DATED this 15th day of August, 2006.

BY THE COURT:

______________________________
BROOKE C. WELLS
United States Magistrate Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

CONSENT TO COLLECTION OF FEES FROM INMATE TRUST ACCOUNT

I, Jerome Victor Trafny (Case No. 2:06-CV-578 TC),
understand that even though the Court has granted my application
to proceed in forma pauperis and filed my complaint, I must still
eventually pay the entire filing fee of $350.00.  I understand
that I must pay the complete filing fee even if my complaint is
dismissed.

I, Jerome Victor Trafny, hereby consent for the appropriate
institutional officials to withhold from my inmate account and
pay to the court an initial payment of $2.41, which is 20% of the
greater of:

(a)  the average monthly deposits to my account for the six-
month period immediately preceding the filing of my 
complaint or petition; or

(b) the average monthly balance in my account for the six-
month period immediately preceding the filing of my 
complaint or petition.

I further consent for the appropriate institutional
officials to collect from my account on a continuing basis each
month, an amount equal to 20% of each month's income.  Each time
the amount in the account reaches $10, the Trust Officer shall
forward the interim payment to the Clerk's Office, U.S. District
Court for the District of Utah, 350 South Main, #150, Salt Lake
City, UT  84101, until such time as the $350.00 filing fee is
paid in full.

By executing this document, I also authorize collection on a
continuing basis of any additional fees, costs, and sanctions
imposed by the District Court.

_____________________________
Signature of Inmate
Jerome Victor Trafny



Cheryl L. Espinoza, Deputy Clerk

United States District Court

for the

District of Utah

August 15, 2006

******MAILING CERTIFICATE OF THE CLERK******

RE: Trafny v. USA, et al

2:06cv00578 TC

Jerome Victor Trafny

#01187-081

USP ADELANTO

PO BOX 5500

ADELANTO, CA 92301 

Prisoner Litigation Unit

US District Court, District of Utah 














	Page 1
	1
	4
	3

	Page 2
	Page 3
	Page 1
	Page 1
	4
	3

	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 1
	WGTOABookmark
	1
	4
	2
	3

	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 1
	Page 2
	Page 1
	1
	4
	2
	3

	Page 2
	Page 1
	1
	4
	3

	Page 2
	Page 3
	Page 1
	1
	2
	3
	4

	Page 1
	1
	4
	2
	3

	Page 2
	Page 1
	Page 2
	Page 3
	Page 4
	Page 1
	1
	2
	3
	4


